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SUPREME COURT
legislature convened). It waa not ofproceedings but of matter tending toprejudice the right of the defendant to

Read what -

Mr. Paul Isenberg says:m
Honolulu, T. H., April 22nd, 1902.

Pacific Hardware C., Ltd., Honolulu, T. H.
Dram Sihs: The presence of the horn-fl- y pest in my herd of milch

coirs has been a can.e of eerious apprehension to me, both on account of the
consequent deterioration in the condition of the cattle and the reduced pro-
duction of milk. I am p sated to inform you that the application of the
80 Bos-S-o Kilfly, which 1 purchased from ou a few days since, has already
resulted in a decided improvement in tbe condition of the cattle, as w-- as an
increase of 20 per cent in the quantity of the milk produced, before the appli-
cation of the Kilfly. Very truly yours, Paul R. Isknbebo.

So-Bos-- So Kilfly Is a Liquid Mixture
designed to protect cows and horses from torture of flies. The preparation is posi-
tively harmless. It is used with splendid results as a disinfectant and germicide.
The Electric Sprayer discharges the So-Bos--ro (Kilfly) in a fine, broad spray.
From 30 to 60 cows cm be sprayed in a few moments. The Electric sprayer is de-
tachable, and thus msy be thoroughly cleaned.
If your animals are troubled with lice, us 80-Boe-- Po (Kilfly). It knocks them
out. Spray your poultry house with So-Bos-- So (Kilfly). It kills lice or any
vermin that may infect the fowls. Sufferers from the Horn Fly should give Kilfly
a trial. We are sole agents for the Territory of Hawaii.

AGENTSCfr,

Co., Ltd.

a fair and impartial trial. So far as :

history is concerned, then, there is good
reason for believing that the legisla-
ture meant what it aaid. L e.. to pro-
hibit thereafter tbe punishment as suchof constructive contempts (whiea
means any or all constructive con-
tempts), and not merely of some con-
structive contempts.

In the case entitled In re Bush. 9
Haw., til. the court construed tbestatute differently, holding that by
constructive" contempts the legisla-

ture meant those only which were not
enumerated in section 257 of the Penal
Law s. With respect, it seems to me
that there Is no sufficient ground for
ao construing the statute. It is con-
tended that this court must now follow-tha-t

decision because of the rule that
where a statute, which has received a
Judicial construction, is in
the same or substantially the same
terms, that Is to be deemed a legisla-
tive adoption of such construction.
The here referred to is
that contained In the Organic Act. The
question is one aa to the Intention of
Congress in passing the Organic Act.
and this intention is to be ascertained
from a reading of the Act as a whole.
Section 6 provides "that the laws of
Hawaii not incontristent with the con-
stitution or laws it the United States
or the provisions of this Act shall con-
tinue In force, subject to repeal." etc.
"Continue in force" means "be of the
same force." not more and not less,
after aa before the time stated. Sec-
tion 81 provides that "until the legisla-
ture shall otherwise provide, the laws
of Hawaii heretofore in force concern-
ing the several courts and their Juris-
diction and procedure shall continue in
force except aa herein otherwise? pro-
vided." Before the Organic Act went
Into effect the Supreme court had ju:is-dlctlo- n

and authority to overrule any
of its former decisions, with possibly
some exceptions, real or apparent but
not here material, and the act of 1SS8
was open to construction by the court
and subject to having any former con-
struction modified If to the court It
should seem right and Just to do so.
In my opinion. Congress intended by
the Organic Act to continue the same
powers In this court In this respect
which It theretofore had and the rule
of construction contended for does not
apply in this case. In so far. then, as
the court in the Bush case held to the
contrary on the subject of the con-
struction of the Act of 1S8S. it should be
overruled.

It is also contended that section 2"7
of tie Penal Laws, which defines cer-
tain acts to be contempts, sets forth in
the enumeration certain constructive
contempts, that therefore If section 2
of the Act of 1888 Is construed to in-
clude constructive contempts other
than the publication of proceedings,
that act would by implication repeal
section 257 In part, and that repeals
by implication are not favored. It is
true that repeals by Implication are

I not favored, but nevertheless there
I may be such repeals, and they are to
be given effect where the language
and Intent are clear.

The argument that the restriction
contained in the Act of 1SSS does not
apply to the Circuit Court of the First
Circuit because aaid court was not then
in existence, is not sound. The pro-
vision clearly is sufficiently broad to
apply to courts thereafter created as
well as to courts then In existence.
"The mere fact that the statute existed
before the court was created does
not exclude It. The legislature made
use of general language for the pur-
pose, as it would seem, of applying the
act not only to existing courts but to
any that might thereafter be created."
Middlebrook vs. State, 43 Conn.. 267.

Was the Act of 1888 unconstitutional?
The constitution In force at the time
of Its enactment was that of 1SS7, Arti-
cle 64 of which was as follows: "The ju-

dicial power of the Kingdom shall be
vested In one Supreme Court, and In
such inferior courts as the legislature
may from time to time establish."
Article 66 reads: "The judicial power
ball be divided among the Supreme

Court and the several inferior courts
of the Kingdom, In such manner as the
legislature may from time to time pre
scribe, and the terms of office in the
inferior courts of the Kingdom shall be
such as may be defined by the law
creating them." The Circuit Court of
the Ftrst. Circuit was created by the
Ue;:slature under that provision of th e

constitution.. It was. under the mon-
archy and the republic, a legislative as
distinguished from a constitutional
court, and It was competent for the
legislature which created It to define
Or limit Us powers in the matter of
contempts. "The power to punish for
contempts is Inherent in all courts; its
existence is essential to the preserva-
tion of order in Judicial proceedings,
and to the enforcement of the Judg-
ments, orders, and writs of the courts,
and consequently to the due adminis-
tration of just:ce. The moment the
courts of the I'nlted States were called
Into existence and Invested with Juris-
diction over any subject, they became
, ss. sc 1 of this power. But the
nower has been limited and defined by
the act ol Congress of March 2d, 1831.

The art. in terms, applies to all courts:
whether it can be held to limit the au-

thority of the Supreme Court, which
derives lis existence and powers from
the constitution, may perhaps be a
matter of doubt. But that It applies to
the Circuit and District Courts there
can be no question. These courts were
created by act of Congress. Their
powers and duties depend upon the act
calling them into existence, or subse-
quent ats extending or limiting
their Jurisdiction. The Act of 1831 c

Is. therefore, to them the law
specifying the eases in which summary
Dtmishment for contempts may be in- -

Blcted. It limits the power of th.s.-curt- s

in this respect to three classes
of cases: First, where there has been
n iabebavior Of a person in the presence
of the courts, or so near thereto as to
obstruct the administration of justice:
sfioid. wheie ther.- - has been misbe-
havior of any officer of the courts In
his official transactions: and third.
Tbera there has been disobedience or

ii
resistance by any officer, party, juror,
witness, or other to any lawful
writ. priKess. order., rule, decree, or
Command of the courts. As thus seen
th- - power of these courts in the pun-Ishmet- ts

of c ontempts can only be ex-eici- ed

to insure order and decorum in isih.ir nresence. to secure faithfulness
on the part of their officers in their off-
icial transactions, and to enforce obedi-
ence

or
to their lawful orders, judgments

and proceaers " Kx parte Robinson. 19

Wall 5o:.. 510. 511. See also Ex parte
Ituskirk. 72 Kd.. 19: Ex Tarte Pouison.
; . Cm., No 1130; State vs. Kaiser.

nr.. 57. Whether or not the Act of
IHSS apnlied at the time of its etiact-n- M

nt or applies now to the Supreme ofCurt, is another question. Even If it
did not BO apply, still it was constitu-
tional aa to the inferior courts. See
It 1 rtson vs. Pratt. 13 Haw . 590.

The Act of 18S8. being valid at the
time of Its enactment and in force at
the date of the Organic Act. was con-
tinued in force by section 6 of the lat-
ter act.

It is contended that the Oreranic Act of
is the constitution of this Territory, to
thai sln?e in section 81 it is provided
"that the Judicial power of the Terri-
tory

of
shall b- - vested in one Supreme

Court. Circuit Courts and in such in-

ferior courts as the legislature may
from time to time establish." the Cir- -

DECIDES AGAINST

WALTEK SMITH

(Continued from page 4.)

the offense there stated. suchoffense so recited is. so far as the peti-tioner is concerned, a constructive andnot a direct contempt. The recital isthat "Walter O. Smith was guilty of acontempt of this court by publishing
and printing" a certain statement andcartoon, "which said state-ment and cartoon was circu-lated and published In the court room
in the court house in Honolulu during
the trial This is not a state-ment that the matter was circulatedand published in the court room or
caused to be so circulated and publish- -
ea Dy mtn; it is not a recital of a.
conviction of Smith for contempt by
"publishing and printing" and by "cir-
culating and publishing in the courtroom. in my opinion, as stated above,
the printing and publication sreneraJlvaway from the court room may have
oeen Dy smith and the circulation andpublication in the court room may
have been by others for whose acts
Smith would not be criminally respon-
sible.

It may be remarked in this conection
that It is not to be presumed that the
court or the clerk Issuing the mittimus
intended or attempted to make therein
an untrue or Incorrect recital as to
what the conviction or Judgment was:
and if It had been intended or attempt-
ed to state in the mittimus that the pe-
titioner had been convicted or adjudg-
ed guilty of circulating and publishing
in tne court room, such statement

uld have been untrue and Incorrect.
After the Introduction of the evidence.
Circuit Judge Humphreys (the three
judges of the Circuit Court sat togeth-
er during the proceedings, but in whatcaraclty or whether legally or othr- -
v-is-o I need not say), delivered the
opinion of the Judges or t thj court
and in concluding said: "It is the unan-
imous opinion of the Judges of this
court that the defendant should be
held gulltv as charged in the complaint
herein." Following him Judge Gear,
presiding at the term, said: "The
judges have unanimously decided that
tnis matter published has constituted a
contempt of court as charged in the
complaint or affidavit and I therefore
tlnd and adjudge you guilty of con-
tempt of court as alleged and set out
in the affidavit on file and ask you
now if you have any reason to offer

hy sentence should not be passed
upon you. And I will state
now that the court has considered with
both the other judges and come to the
conclusion as to a proper sentence to
be pronounced, having taken that into
consideration In extenuation of the of-
fense, and it is therefore the judgment
of this court that you be and you are
hereby adjudged guilty of contempt of
court as set forth in the affidavit, and
you are sentenced to Imprisonment in
OabU Jail for the period of thirty days
without hard labor." Clearly the ad-
judication of guilt was of the offense
charged in the affidavit and that, as
already stated, was a constructive con-
tempt only and not a circulation or
publication In the court room.

doing still further, and assuming
that the paragraph of the mittimus in
question Is a recital of a conviction of
Smith of a contempt by printing and
publishing and by circulating and pub-dshi- ng

In the court room, and assum-
ing that such finding of the court be-lir- .f

cannot be disturbed on habeas
flrpua even though there be no evi-d'ntf- e'

to support It. I am of the opin-
ion that the sentence and mittimus
are Invalid because the court had no
Jurisdiction to impose the one or Issue
the other In the absence of a conviction
or Judgment of guilty of that offense
(this, of course, in view of my conclu-
sion, to be hereafter stated, that the
Circuit Courts of this Territory have
no authority to punish for construc-
tive contempts). Th.- - authorities above
Cited sufficiently cover this point. The
principle is the same where the con-
viction Is of an offense which the court
has no jurisdiction to punish and the
sentence and mittimus are for another
and different offense, as where there is
no conviction or judgment at all.

Has the Circuit Court of the First
Circuit owcr to punish for construc
tive OOOteaapt? Under this head sev-
eral questions have been pr sented and
artcued.

In August. 1SSS. the legislature of the
monarchy passed an act (Chap. 42.
Laws of I88s) the second section of
whlcb reads as follows: "Constructive

: tnpts shall nt hereafter be pun
ishable .is such." This language, taken
by Itself. Is plain so plain as to leave
110 riMm for construction. It is con- -
tended, however, that read in connec
tion with the two other sections of the
itatut-- . and in view of tho caus-- s that
led to Its enactment. It must he con
strued to refer to such only of cort- -

fttt u tive conti-mpt- s as are mentioned
;n v (Ion J. The latter section reads:
"The nnblicatkm of proceedings before
nnv eourt or judge shall not be deemed
to ! contempt, nor shall such publica-
tion be punishable as contempt:" and
section 3: "The terms of this act shall
apptf to the publication of all
ngs In all courts, or before all judges.

hitherto had. now pending or which
9 hereafter be brought " In my

pinion. sections 1 ano.T do not
contain sufficient to Justify the
limitation tuiucht to be placed upon the
plain language of section -- . If the
won:, "const 1 u tie contempts usea
In sc lint) Mere intended to refer
solely to the "publication of proceed- -
In." mentioned in section I. then sec- -
tio.i J is pure r p. tliion and wholly

Section 1 of itself provides
hat such publication shall not be

I .1 t Im oiitcinpt and further
that uch publication shall not be pun- -
shaMe us contempt. I nder the fs.

the presumption, if any.
Is that th- - legislature did not repeal
unnecessarily and that It Intended to

'e in section "J something not nl-- r
ady Included In section I. The pre-amptl- oa

is further that the legislature
in using the word "constructive." knew
dlstlnt tent between constiuctive and
direct cont- - u.ots. The purpose of sec-
tion 3 evidently was to provide that the
proc. . dings permitted by the act, to
wit. by section 1. to be published, ed

all prceedings, ir. whatever
court and at whatever times had.

In enacting this statute the legisla-
ture doubtless had In mind certain
cases then recently decided by the Su-
preme Court but it is a mistake to sup-
pose that thos decisions were simply
to the effect that the publication of
proceedings was a constructive con-
tempt and punishable as such. Such
Indeed was the ruling In Smith vs.
Aholo. supra, decided In April. Iltr;
but In Ackerman vs. Cnngdon. supra,
decided In January-- . 17. the publica-
tion held to be a constructive contempt
waa. not of proceedings, but of news-
paper comments or expressions which

deemed to be such as tended to
influence the result of B pending suit.
The same Is true of the publication,
held to be contempt. In King vs. U
Fook. 7 Haw.. 29 (decided at the
February term. 1S.SS. Just before the
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PRICES FOR LO I S

BEFORE PURCDASINGL

Island Realty
CO., LTD.

204 Jurlfl BuiWirpr.

:

All Kinds
Of Fine
Varnishes

:

We carry a complete eta?.k of I
interior, exterior ad Ckttmgm
varnishes among which is

SHIPOLEUM
It stands heat ard moistnrs
remarkably, makes a beauti-
ful interior finUh, is very
e'aetic and icver cracks.
Applied like orJinary vamisfc
Dries in four haure.

Lewers&Gooke
LIMITED.

Fort Street.

uit Court of the First Circuit Is a
stitutior.il court, and that therefore its
Dov.-er-s to punish for contempt cannot
be limited. If, however, we are to re-
gard the Organic Act aa our conetita-tio- n

and as the instrument by wbfcrfc
the Circuit Court was created, then it
ta also rrue that the limitation of au-
thority was by the same instrument
and by the same power which create
the ircuit Courts. Surely the power.
vli ther it be the people directly or

Congress, which grants a const itutkw
:irvl tht-reb- y creates a court, may ais

iir.e or limit the powers of th.it court.
It may even legislate it out of exist-
ence.

My conc lusion is that section 2 of tb
Act of 1H8S, in its application to tbe
Circuit Court of the First Circuit ir
constitutional, valid and in force. Nar

the restriction thereby placed upon
that court a novel one. Th'.-- citation
already made disclose some instanew.

similar limitations elsewhere; for
other instances see Laws of Fa., Dupli-
cate, 1835. li36. p. 79 ; Throop's Ann.
Code of Civ. Pro. fN. Y.). par. 8. p. .
(Jalland vs. Galland, 44 'al.. 475. 47.
"The force of public opinion In tbi
country, in favor of the fr- - edom of tbe
press, has restrained the free exerdtee

the power to punish this class of
contempts" fconstruct've). "and i
many jurisdictions statutes have bees
enacted depriving the courts of tbe
power to punish them." Rapalje. Con-
tempts. Sec. 56.

In my opinion, the sentence and com-
mitment, if for a constructive con-
tempt, are illegal and Invalid for lack

jurisdiction on the part of th coon
impose such sentence or order sucfc

commitment, no Judgment of guilty
sui h offense having been render

The petitioner should he discharged.
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CURTAINS

Curtain Week
ST

E W. Jordan's

NO. 10 STORE

300 Pairs Curtains
From 50c a pair up.

The beat collection in the city

and mocb lower than
usual prices for

One Week Only
Commencing Monday, 17
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M.R. COUNTER
Jeweler and
Silversmith.

REPAIRING A
SPECIALTY

Fine Asseortment of

Hawaiian Jewelry

fort rUrwt, Lore Bldg.

lit- - rwna ( J Alia. SlectrieMiry) is

of Uaaea m spfU
MB SMS WW Ww- - - mmr-- trOOi vr .a-- itaA.tr eaa mm "Tw. i--

bat fjssi trim
DiaCOUKT.1MT1: tmJ
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oow aw rt st.. i

Wrf-v- f of

No. 616.
ONOLtTLC LODGE No. . B. P.

rv will met In their
Miur and Bert tan la atreeta.
rrtSay evening

frr order of th E R.
D. L. CONK LI SO. Reeretary

P M. BROOKS. EL R--

WOMAN'S EXCHANGE

Hardware

Episcopal
Prayer
Books
and
Hymnals.

You will fiad our
to be very complete and
of tbe bc- -t quality. The
books are in three grades
at prices at from

25c to $3
each. Those desiring the
beet books for tbe leatt
money will find what
they want at the

mii n a
LIMITED.

Merchant Ptreet.

Summer Clothing
LATEST
PATTERNS

All tbe Desirable Shapes

fos Gentlemen, also

Swell Neckwear
AT I

Lando's New Store,
Oregon Block, Hotel Street.

p. o. no sas

Hawaiian

Japanese Ballasting (o.
Office:

ISIS Hmlth St.. near King
hum in material either rait th or

. oral furni-h-- U t a .ry low n.- -

M mm Save a large stock n band.

CtN "HKTE WolCK goarante-- . i

Wae at a very low price.

BLACK AND WHITE SAM- - net
freae SI M to tl 'i per cubk yard, de- -

,l f4
special low price In f III HHKD

ROCK of all grade from Ma, 1 to Na
i. ar rock sand.

COMMON DRAT. SJ.SS dy.
LARGE DRAY. $ OS prr day.

Garner Bethel and Bate! Streets,

OrVUB BidLlxigrer, 2gr.
ffew Territory Hcstauram

JUST OPENED
--SSBBI MBfW HEBM OPTOBUt

1
ta. t M
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Furniture !

We are now prepared to dis-

play our new line of FURNI-

TURE. Tbe latest stylos, direct
from the Eastern factories.

Among the many things are
3EAUT1FUL GENUINE MA-

HOGANY DRESSERS AND
DRESSING TABLES. These are
from a HIGH GRADE factory,
and are made of selected choice
wood.

Parlor Chairs
and Rockers

IN SOLID MAHOGANY,
GOLDEN OAK AND CATHE-

DRAL OAK.

I Morris Chairs f
IN SOLID M AHOG A N I .

GOLDEN OAK AND WEATH-

ERED OAK.

These axe only a few of the
many thins that we always
keep In slock. While we han-

dle ., full line of Fine Furniture.
lmo keep a complete assort --

snent of medium and cheap fur-

niture, to suit all tbe trade.
"Furniture to please everybody"
la our mat to.

J.riopp&Co
taL

LEADING FURNITURE :
DEALERS :

Coraer King aid Bethel 8ta. "1

aa eeeeaea-a-- a

Castle & Cocke
LIMITED.

LIFE and FIRE

Insurance Agents
AGENTS FOR

.KW ENGLAND MUTUAL
LIKK IN8U BANCS CO

OP POffTON

TNA FIBS INSURANCE OO,

OP HARTFORD.

I. V. MAtvekin

Stock and Bond Breker.

R. Fetite and Inssarance

403 Juwtf rVailawg.Hotel BL, Arlinjtea
a m - -- -- n


